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Draft Opinions of the ICC Banking Commission

Attached are the new consolidated draft Opinions, in the sequence TA922-924, for discussion during the April 2022 Banking Commission meeting which will be held virtually. For your information, TA922 has also been reviewed by the Guarantee Task Force. 
In accordance with the agreed procedure, comments are to be sent to the secretariat NO LATER than 2 weeks prior to the Commission meeting. National Committees are therefore requested to send any comments, as a word document attachment only, by:

6 April 2022, end of business day (CET). Comments received after this date may not be considered.
To: Tomasch Kubiak: Tomasch.KUBIAK@iccwbo.org
Please also copy your comments to:

David Meynell: davidmeynell@aol.com 

Glenn Ransier: glenn.ransier@wellsfargo.com 

Kim Sindberg: kim@kimsindberg.com
Gary Collyer: gary@collyerconsulting.com 
In the event you have no comments to any or all of the draft Opinions, we would still appreciate receiving a response giving your agreement. This will provide us with a more complete consensus of feedback from National Committees.

Mr. Ahsan Aziz
Chair, 

ICC Pakistan Banking Commission
ICC Pakistan
V. M. House, West Wharf Road, 

PO Box 4050 

74000 Karachi

Pakistan

15 February 2022





Document 470/TA.922

Dear Mr. Aziz,

Thank you for your query regarding URDG 758. Please find below the opinion of the ICC Banking Commission Technical Advisers.

QUOTE
On 7 August 2019, a country P bank issued a local bank guarantee for USD92,809 on the strength of a counter-guarantee issued by a bank in country C with the following details: 

· Type of guarantee: Performance 

· Amount: USD92,809.00

· Expiry Date: 25/06/21

· Counter-guarantee Expiry Date: 25/07/21
· Counter-guarantee and local guarantee both issued subject to the URDG 758. 

Guarantee was issued for USD92,809 based on a text provided in the counter-guarantee including the following milestones/conditions:

1. Guarantee amount shall be reduced to 50% after 30 days from the date of unloading of last consignment of material at city K seaport but latest on 25 April 2020 

2. Remaining amount of guarantee shall be valid for 12 months from the date of           unloading of last consignment of material at city K seaport or until 25 June 2021 whichever is earlier. 

3. Guarantee was extended on 5 November 2019 with validity as 31 October 2020 and 31 

October 2021 respectively. (This was amendment number 1).  In addition, the amendment made the following statement: “Revise our counter guarantee entirely as below instead of existing:”. The revised counter-guarantee removed the milestones and provided a single amount of USD 92,809.00 and a single expiry date stating that the counter-guarantee remained valid and in full force and effect until thirty days after the expiry date of the guarantee, i.e., 25 July 2021”  

Despite the change to the structure of the counter-guarantee, the reduction clauses in the guarantee were not similarly amended and the 50% reductions remained unchanged.

4. Guarantee was further extended on 25 November 2019 with validity as 31 January 2021 and 31 January 2022 respectively. (This was amendment number 2).

5. At the time of issuance of amendment number 1, and due to human error by the 

Guarantor’s staff for 50% of the amount (i.e., USD46,404.50) the expiry date was

mentioned as 31 October 2021 instead of 31 October 2020.

6. Amendment number 2 with expiry date as 31 January 2021 and 31 January 2022 was not executed by the guarantor.

7. Counter-guarantee is valid up to 2 March 2022 for USD92,809 and it was confirmed by the counter-guarantor in its authenticated SWIFT message, while amending the counter-guarantee, that “the counter-guarantee shall not be deemed considered automatically    reduced by any sum or sums unless such reduction is confirmed by [name of guarantor] to [name of counter-guarantor] through an authenticated SWIFT message”.   Please note that until now the guarantor has not requested the counter-guarantor to reduce the amount.

The beneficiary has lodged a demand for payment of USD92,809 on 14 October 2021.

The guarantor has lodged its claim for USD92,809 with the counter-guarantor on 15 October 2021 and this was rejected on 19 October 2021 on the basis that 50% of the amount already expired on 31 January 2021.

Argument of the guarantor:

· Guarantor had reviewed the text and based on the counter-guarantee text the bank’s        interpretation is that the expiry date for 50% of the amount was 31 October 2020 which was further extended to 31 January 2021. This only relates to the shipment schedule as it clearly covers the condition “30 days from the date of unloading of last consignment of material at city K seaport”, which the guarantor can only be aware of when they 

receive a demand from the beneficiary which will confirm non-performance of the 

obligation. 

· Counter-guarantor had also checked (informally) with L/C issuing bank in country P and they confirmed having not received documents from the supplier in country C, which means that shipment has not been effected and, as such, caused non-performance under the guarantee. So how is the counter-guarantor rejecting the claim for 50%?

· Further, if the counter-guarantor is willing to pay 50% which relates to the same             performance how can they refuse the balance of 50% based on only an administrative error on the part of the guarantor by mentioning an incorrect expiry date in the first amendment.

· Counter-guarantee is valid up to 2 March2022 for USD92,809. Clause 6 of the counter-guarantee which was included in the counter-guarantee through an amendment received by the guarantor on 6 August 2019 from the counter-guarantor states “We also confirm that our counter-guarantee shall not be deemed considered automatically reduced by any sum or sums unless such reduction is confirmed by you [name of guarantor] through an authenticated SWIFT”. Until now, the guarantor has not requested a reduction to the guarantee amount in line with clause 6. 

· Reduction of the guarantee can be done only once requested by the guarantor after 

shipment (i.e., after unloading of the consignment) as per the terms of the guarantee.

· The counter-guarantor did not come back to the guarantor when they claimed their        charges for the full amount of the guarantee on 27 November 2019 for the period 25 June 2021 to 31 January 2022.

· The counter-guarantor never came back to the guarantor claiming non-receipt of a copy of the amendment as mentioned in the guarantor’s charges claim.

Discussions held and information received from the L/C applicant in country P indicate that the L/C beneficiary (in country C) has not performed its obligations as required under the guarantee, which is evident from the fact that shipment has not been effected by the               beneficiary. Further, the guarantor has now received a SWIFT message indicating that the applicant is willing to extend the guarantee and requested the guarantor to seek concurrence from the beneficiary for the extension.

The guarantor seeks an official opinion that its claim was wrongly/incorrectly refused by the counter-guarantor despite the fact that the L/C beneficiary has not shipped the goods, which shows an act of non-performance under the guarantee. Further, the counter-guarantee amount was not reduced by the guarantor nor did the guarantor request the counter-guarantor to reduce the counter-guarantee amount, as per the terms and conditions of the counter- guarantee. In this context please also refer to the following condition of the                            counter-guarantee:

 “We [name of the counter-guarantor] also confirm that our counter-guarantee shall not be deemed considered automatically reduced by any sum or sums unless such reduction is       confirmed by you [name of the guarantor] through an authenticated SWIFT”. 

Based on the above, please confirm that the counter-guarantor must honour the claim.  

UNQUOTE

ANALYSIS

A guarantee was issued at the request of a counter-guarantor supported by a counter-

guarantee. In accordance with the URDG 758 sub-articles 5 (a) and (b) each undertaking is independent of each other and any underlying relationship,   
The guarantee contained various conditions including a reduction schedule allowing 50% to expire upon “30 days from the date of unloading of last consignment of material at city K seaport but latest on 25 April 2020” and the 50% balance to expire 12 months from the date of unloading of last consignment of material at city K seaport or until 25 June 2021 whichever is earlier.  

This is bad drafting given that URDG 758 Article 7 states: “A guarantee should not contain a condition other than a date or the lapse of a period without specifying a document to indicate compliance with that condition. If the guarantee does not specify any such document and the fulfilment of the condition cannot be determined from the guarantor’s own records or from an index specified in the guarantee, then the guarantor will deem such condition as not stated and will disregard it except for the purpose of determining whether data that may appear in a 

document specified in and presented under the guarantee do not conflict with data in the 

guarantee”.  

Given that the guarantor could not determine the date of unloading from its own records, it could only reduce the 50% balances upon the latest dates mentioned in the guarantee e.g. 25 April 2020 and 25 June 2021. An inconsistency should also be pointed out in that 25 June 2021 is more than 12 months from the latest date of unloading of last consignment of material at city K seaport, so cannot possibly be the earlier date. 
The guarantor was asked to amend the 50% reduction and expiration dates twice.             Amendment 1 requested the guarantor to extend its guarantee for the initial 50% to expire on 31 October 2020 and the remaining 50% to expire on 31 October 2021. Based on the facts presented, an error was made by the guarantor’s staff and the expiry date for the initial 50% of the guarantee amount (i.e., USD46,404.50) was extended to 31 October 2021 instead of 31 October 2020. 
Amendment 2 requested the guarantor to extend its guarantee for the initial 50% to expire on 31 January 2021 and the remaining 50% to expire on 31 January 2022. However, the 

guarantor elected not to action this amendment, resulting in the guarantee bearing an expiry date of 31 October 2021 for the full guarantee amount given the error when processing amendment 1.
However, the counter-guarantee remained valid for the expiry dates noted in amendment 2 namely: 2 March 2022 for USD92,809. It does not appear from this query that the counter-guarantee any longer maintained a reduction schedule. This should have been a consideration when the counter-guarantee was amended. Additionally, the counter-guarantor noted in its amendment that: “the counter-guarantee shall not be deemed considered automatically reduced by any sum or sums unless such reduction is confirmed by [name of guarantor] to [name of counter-guarantor] through an authenticated SWIFT message”. It would appear that the counter-guarantor never received an agreement from the guarantor to allow the amount of the counter-guarantee to be reduced.
The guarantor, having received what appears to have been a complying demand from the beneficiary for the full value of USD92,809, subsequently made a demand on the counter-

guarantor on 15 October 2021 which the counter-guarantor promptly rejected on 19 October 2021 noting that 50% of the guarantee amount expired on 31 January 2021. The decision to refuse payment was based on their records, and the local guarantee would have been overdrawn given the counter-guarantor’s request to only extend the initial 50% until 31 October 2020.      
In accordance with the URDG 758 sub-article 19 (a), “The guarantor shall determine, on the basis of a presentation alone, whether it appears on its face to be a complying presentation”.  Sub-article 3 (b) states “Except where the context otherwise requires, a guarantee includes a counter-guarantee and any amendment to either, a guarantor includes a counter-guarantor, and a beneficiary includes the party in whose favour a counter-guarantee is issued”.  These sub-articles, in addition to article 5 noted above, require the guarantor to examine a presentation to determine that a complying presentation has been made while a counter-guarantor must make its own independent examination. Article 2 defines a complying presentation as a presentation that is in accordance with, first, the terms and conditions of that guarantee, second, these rules so far as consistent with those terms and conditions and, third, in the absence of a relevant 

provision in the guarantee or these rules, international standard demand guarantee practice.
As the guarantor incorrectly extended the first 50% of its guarantee, it received a complying demand and must pay the full guarantee value of USD92,809.  
The counter-guarantee was available for its full value until 2 March 2022.  Amendment 1 requested that the guarantor extend its guarantee for the initial 50% to 31 October 2020 which the guarantor mistakenly stated as 31 October 2021.  This query provides no indication of what notification, if any, the guarantor provided to the counter-guarantor when it issued amendment 1.  Assuming that only a simple acknowledgement was provided that the amendment was 

processed, the counter-guarantor would have no knowledge that the guarantor made an error when processing amendment 1.
As the counter-guarantee does not appear to have indicated that it would follow a similar reduction schedule, e.g. 50% after 30 days from the date of unloading of last consignment of material at city K seaport but latest on 25 April 2020 and 50% 12 months from the date of           unloading of last consignment of material at city K seaport or until 25 June 2021 whichever is earlier, then the counter-guarantee is issued for USD92,809. and as the presentation reached them before the single expiry date, the counter-guarantor must pay upon its determination that it received a complying demand.
CONCLUSION

As the counter-guarantee contained no reduction schedule similar to the guarantor’s 

guarantee, the counter-guarantor must pay a complying demand received from the guarantor.

The question of whether the guarantor is entitled to claim the full amount is left to the competent courts/applicable law.

The opinion(s) rendered on this query reflect the opinion of the ICC Banking Commission’s Technical Advisers based on the facts under “QUOTE” above. They do not necessarily reflect the opinion of the ICC Banking Commission until the Banking Commission renders its approval or disapproval of these opinion(s) at the next scheduled meeting.

The reply given is not to be construed as being other than solely for the benefit of guidance and there should be no legal imputation associated with the reply offered.

If this query relates to a matter currently under consideration by the courts, the ICC Banking Commission will refrain from considering it for adoption as an opinion.

Neither the ICC nor any of its employees, nor any member of the Banking Commission, including the Chairman, Vice-Chairmen or Technical Advisers shall be liable to any person for any loss or damage arising out of any act or omission in connection with the rendered opinion(s).
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Yours Sincerely,


Tomasch Kubiak


Policy Manager Banking Commission


International Chamber of Commerce

Dana Milena Enss

Policy Manager
ICC Germany

          Internationale Handelskammer

          International Chamber of Commerce

          Wilhelmstraße 43 G

          10117 Berlin 

20 January 2022





Document 470/TA.923

Dear Dana,

Thank you for your query regarding UCP 600. Please find below the opinion of the ICC Banking Commission Technical Advisers.

QUOTE
A documentary credit issued subject to the UCP 600, and which has been confirmed,    required the presentation of:

3/3 ORIGINAL SHIPPED ON BOARD OCEAN BILL OF LADING PLUS 2 

NON-NEGOTIABLE COPIES CONSIGNED TO THE ORDER OF xxxxxx

MARKED FREIGHT PREPAID AND NOTIFY APPLICANT.

As part of the letterhead, the presented bill of lading indicates XYZ shipping company as the carrier. It has then been signed in the following manner: 


AS AGENT FOR THE CARRIER:

XYZ shipping company

for and on behalf of

ABC Ltd

Signature

[Authorized Signature(s)]

The confirming bank refused the presentation stating that the bill of lading is not signed in accordance with the UCP 600 sub-article 20 (a) (i). 

They are of the opinion that in line with ISBP 745 paragraph E5 (c) the agent has to be named and according to their point of view this is not the case. 

ISBP 745 paragraph E5 (c) includes “When an agent signs a bill of lading for [or on behalf of] the carrier, the agent is to be named and, in addition, to indicate that it is signing as “agent for (name), the carrier” or as “agent on behalf of (name), the carrier” or words of similar effect.”  

We would appreciate receiving an official Opinion to the following questions:

1) Would you agree that ABC Ltd has not indicated that the company is acting as agent for the carrier?

2) Would you agree that ABC Ltd is not signing the bill of lading on behalf of the carrier XYZ?

3) Would you agree that the bill of lading is signed by Signature for and on behalf of ABC Ltd?

4) Do you agree that the discrepancy cited by the confirming bank is correct? 

UNQUOTE

ANALYSIS

The confirming bank refused the presentation on the basis that the bill of lading was not signed in accordance with UCP 600 sub-article 20 (a) (i), to the extent that the agent was not named.

The UCP 600 sub-article 20 (a) (i) states that:

“A bill of lading, however named, must appear to: 

i. indicate the name of the carrier and be signed by: 

· the carrier or a named agent for or on behalf of the carrier, or 

· the master or a named agent for or on behalf of the master.

Any signature by the carrier, master or agent must be identified as that of the carrier, master or agent. 

Any signature by an agent must indicate whether the agent has signed for or on behalf of the carrier or for or on behalf of the master.”

This is supported by the content of ISBP 745 paragraph E5 (c), the text of which is highlighted in the query.

In other words, when a bill of lading is signed by an agent, the following data must be indicated on the bill of lading:

· the name of the carrier;

· the name of the agent; and

· the capacity of the agent (i.e. that it is signing for [or on behalf of] the carrier).

For this query, the name of the carrier was clearly stated. Furthermore, the bill of lading was signed by ABC Ltd as agent for the named carrier XYZ shipping company (i.e. they were named and indicated their capacity).  While it may have been clearer for the first and second signature lines to be combined into a single line e.g., AS AGENT FOR THE CARRIER: XYZ shipping company it is clear that the bill of lading is simply restating the carrier’s name after the word “CARRIER:”.

ABC Ltd has signed as agent for the named carrier XYZ shipping company.

CONCLUSION

1) No. In the construction of the signature field, ABC Ltd are shown as the agent for the carrier, XYZ shipping company.

2) No. ABC Ltd signed the bill of lading as agent for the carrier.

3) Yes. The term “for and on behalf of” denotes that the bill of lading has apparently been signed by an authorised signatory of ABC Ltd, as agent for the carrier XYZ shipping company.

4) No. The discrepancy was not correct.

The opinion(s) rendered on this query reflect the opinion of the ICC Banking Commission’s Technical Advisers based on the facts under “QUOTE” above. They do not necessarily reflect the opinion of the ICC Banking Commission until the Banking Commission renders its approval or disapproval of these opinion(s) at the next scheduled meeting.

The reply given is not to be construed as being other than solely for the benefit of guidance and there should be no legal imputation associated with the reply offered.

If this query relates to a matter currently under consideration by the courts, the ICC Banking Commission will refrain from considering it for adoption as an opinion.

Neither the ICC nor any of its employees, nor any member of the Banking Commission, including the Chairman, Vice-Chairmen or Technical Advisers shall be liable to any person for any loss or damage arising out of any act or omission in connection with the rendered opinion(s).
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Yours Sincerely,


Tomasch Kubiak


Policy Manager Banking Commission


International Chamber of Commerce

Dana Milena Enss
Policy Manager
ICC Germany

Internationale Handelskammer

International Chamber of Commerce

Wilhelmstraße 43 G

10117 Berlin 

Germany

28 January 2022



Document 470/TA.924

Dear Dana,

Thank you for your query regarding UCP 600. Please find below the opinion of the ICC Banking Commission Technical Advisers.

QUOTE
A documentary credit issued subject to the UCP 600 required, amongst other documents, an insurance policy/certificate for 110% CIF value payable to the order of xxxx under Marine Institute Cargo Clause (A), Institute War Clauses (Cargo), Institute Strikes Clause (Cargo) and the stipulation that all claims are payable in place/country irrespective of percentage. 

The presented insurance certificate included the following pre-printed statement directly underneath the line for the required counter-signature:

“If there is a difference between the details on this printed certificate and the details contained in the System Database, the information in the System Database shall be deemed correct.” 

The insurance document had no added modifications or additions.

The term “System Database” is not explained any further in the presented insurance certificate. The nominated bank refused the presented insurance certificate. It was further explained that the indication to the “System Database” does not qualify the document as an insurance certificate at all because the document cannot fulfil its purpose as proof of insurance for the following reason ‘The content of the document is subject to a kind of general reservation by the clause, so that the document is devalued in its entirety and loses its character as an insurance certificate.’ 

We are of the opinion that nowadays most of the documents, including insurance certificates, are generated in a system database and then printed.  

The UCP 600 sub-article 14 (a) states that a nominated bank acting on its nomination, a confirming bank, if any, and the issuing bank must examine a presentation to determine, on the basis of the documents alone, whether or not the documents appear on their face to constitute a complying presentation. 

Based on the content of this sub-article, such reference to a system database must be disregarded by banks for the purpose of determining compliance of the document.  

We would appreciate receiving an official Opinion to the following questions:
1) Would the Banking Commission agree or disagree with the view that a reference in an insurance certificate stating that a system database prevails the printed version of the insurance certificate amounts to a general reservation regarding the content of the insurance certificate and that the document is therefore devalued in its entirety and loses its character as an insurance certificate? 

2) Does such reference to a system database make any document as non-UCP compliant? 

3) Do you agree that the discrepancy cited by the nominated bank is incorrect and the presented insurance certificate is compliant? 

UNQUOTE

ANALYSIS

UCP 600 sub-article 14 (a) states that a nominated bank acting on its nomination, a confirming bank, if any, and the issuing bank must examine a presentation to determine, on the basis of the documents alone, whether or not the documents appear on their face to constitute a complying presentation. 

ICC Opinion R745 (TA737rev) highlighted, based on the content of sub-article 14 (a), that a reference on a certificate of origin to it being capable of being verified online, and to the website where such verification can be made, must be disregarded by banks for the purposes of determining compliance of the document.

Whilst this query relates to pre-printed text rather than verification online, the same outcome prevails. 

The issuer of the insurance document has produced an original document for the purpose of the underlying transaction and the documentary credit. The fact that some pre-printed text refers to a “System Database” is of no relevance to the examination process.

CONCLUSION

1) The reference within this query to a “System Database” is to be disregarded.  

2) The insurance document is compliant. 

3) Refer to 2) above. 

The opinion(s) rendered on this query reflect the opinion of the ICC Banking Commission’s Technical Advisers based on the facts under “QUOTE” above. They do not necessarily reflect the opinion of the ICC Banking Commission until the Banking Commission renders its approval or disapproval of these opinion(s) at the next scheduled meeting.

The reply given is not to be construed as being other than solely for the benefit of guidance and there should be no legal imputation associated with the reply offered.

If this query relates to a matter currently under consideration by the courts, the ICC Banking Commission will refrain from considering it for adoption as an opinion.

Neither the ICC nor any of its employees, nor any member of the Banking Commission, including the Chairman, Vice-Chairmen or Technical Advisers shall be liable to any person for any loss or damage arising out of any act or omission in connection with the rendered opinion(s).

Yours Sincerely,


Tomasch Kubiak


Policy Manager Banking Commission


International Chamber of Commerce



